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or authorities to investigate such a
matter.

[70 FR 50965, Aug. 29, 2005, as amended at 77
FR 16642, Mar. 21, 2012]

§127.5 Authority of the Defense Secu-
rity Service.

In the case of exports involving clas-
sified technical data or defense arti-
cles, the Defense Security Service may
take appropriate action to ensure com-
pliance with the Department of De-
fense National Industrial Security Pro-
gram Operating Manual (unless such
requirements are in direct conflict
with guidance provided by the Direc-
torate of Defense Trade Controls, in
which case the latter guidance must be
followed). Upon a request to the De-
fense Security Service regarding the
export of any classified defense article
or technical data, the Defense Security
Service official or a designated govern-
ment transmittal authority may re-
quire the production of other relevant
documents and information relating to
the proposed export.

[71 FR 20549, Apr. 21, 2006]

§127.6 Seizure and forfeiture in at-
tempts at illegal exports.

(a) An attempt to export from the
United States any defense articles in
violation of the provisions of this sub-
chapter constitutes an offense punish-
able under section 401 of title 22 of the
United States Code. Whenever it is
known or there is probable cause to be-
lieve that any defense article is in-
tended to be or is being or has been ex-
ported or removed from the United
States in violation of law, such article
and any vessel, vehicle or aircraft in-
volved in such attempt is subject to
seizure, forfeiture and disposition as
provided in section 401 of title 22 of the
United States Code.

(b) Similarly, an attempt to violate
any of the conditions under which a
temporary export or temporary import
license was issued pursuant to this sub-
chapter or to violate the requirements
of §123.2 of this subchapter also con-
stitutes an offense punishable under
section 401 of title 22 of the United
States Code, and such article, together
with any vessel, vehicle or aircraft in-
volved in any such attempt is subject

§127.7

to seizure, forfeiture, and disposition
as provided in section 401 of title 22 of
the United States Code.

§127.7 Debarment.

(a) Administrative debarment. In imple-
menting section 38 of the Arms Export
Control Act, the Assistant Secretary of
State for Political-Military Affairs
may debar and thereby prohibit any
person from participating directly or
indirectly in any activities that are
subject to this subchapter for any of
the reasons listed below. Any such pro-
hibition is referred to as an adminis-
trative debarment for purposes of this
subchapter. The Assistant Secretary of
State for Political-Military Affairs
shall determine the appropriate period
of time for administrative debarment,
which generally shall be for a period of
three years. Reinstatement is not auto-
matic, however, and in all cases the
debarred persons must submit a re-
quest for reinstatement and be ap-
proved for reinstatement before engag-
ing in any activities subject to this
subchapter. (See part 128 of this sub-
chapter for administrative procedures.)

(b) Statutory debarment. Section
38(g)(4) of the Arms Export Control Act
prohibits the issuance of licenses to
persons who have been convicted of
violating the U.S. criminal statutes
enumerated in section 38(g)(1) of the
Arms Export Control Act. Discre-
tionary authority to issue licenses is
provided, but only if certain statutory
requirements are met. It is the policy
of the Department of State not to con-
sider applications for licenses or re-
quests for approvals involving any per-
son who has been convicted of violating
the Arms Export Control Act or con-
victed of conspiracy to violate that Act
for a three year period following con-
viction. Such individuals shall be noti-
fied in writing that they are statu-
torily debarred pursuant to this policy.
A list of persons who have been con-
victed of such offenses and debarred for
this reason shall be published periodi-
cally in the FEDERAL REGISTER. Statu-
tory debarment in such cases is based
solely upon the outcome of a criminal
proceeding, conducted by a court of the
United States, that established guilt
beyond a reasonable doubt in accord-
ance with due process. The procedures
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§127.8

of part 128 of this subchapter are not
applicable in such cases.

(¢) Grounds. (1) The basis for statu-
tory debarment, as described in para-
graph (b) of this section, is any convic-
tion for violating the Arms Export
Control Act (see §127.3) or any con-
spiracy to violate the Arms Export
Control Act.

(2) The basis for administrative de-
barment, as described in paragraph (a)
of this section and in part 128 of this
subchapter, is any violation of 22
U.S.C. 2778 or any rule or regulation
issued thereunder when such a viola-
tion is of such a character as to provide
a reasonable basis for the Directorate
of Defense Trade Controls to believe
that the violator cannot be relied upon
to comply with the statute or these
rules or regulations in the future, and
when such violation is established in
accordance with part 128 of this sub-
chapter.

(d) Appeals. Any person who is ineli-
gible pursuant to paragraph (b) of this
section may appeal to the Under Sec-
retary of State for Arms Control and
International Security for reconsider-
ation of the ineligibility determina-
tion. The procedures specified in §128.13
of this subchapter will be used in sub-
mitting a reconsideration appeal.

[78 FR 52689, Aug. 26, 2013]
§127.8 [Reserved]

§127.9 Applicability of orders.

For the purpose of preventing eva-
sion, orders of the Assistant Secretary
of State for Political-Military Affairs
debarring a person under §127.7 may be
made applicable to any other person
who may then or thereafter (during the
term of the order) be related to the
debarred person by affiliation, owner-
ship, control, position of responsibility,
or other commercial connection. Ap-
propriate notice and opportunity to re-
spond to the basis for the suspension
will be given.

[78 FR 52689, Aug. 26, 2013]

§127.10 Civil penalty.

(a) The Assistant Secretary of State
for Political-Military Affairs is author-
ized to impose a civil penalty in an
amount not to exceed that authorized
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by 22 U.S.C. 2778, 2779a, and 2780 for
each violation of 22 U.S.C. 2778, 2779a,
and 2780, or any regulation, order, li-
cense, or written approval issued there-
under. This civil penalty may be either
in addition to, or in lieu of, any other
liability or penalty which may be im-
posed.

(b) The Directorate of Defense Trade
Controls may make:

(1) The payment of a civil penalty
under this section or

(2) The completion of any adminis-
trative action pursuant to this part 127
or 128 of this subchapter a prior condi-
tion for the issuance, restoration, or
continuing validity of any export li-
cense or other approval.

[68 FR 39316, July 22, 1993, as amended at 62
FR 67276, Dec. 24, 1997; 71 FR 20550, Apr. 21,
2006; 77 FR 16642, Mar. 21, 2012]

§127.11 Past violations.

(a) Presumption of denial. Pursuant to
section 38 of the Arms Export Control
Act, licenses or other approvals may
not be granted to persons who have
been convicted of violating any of the
U.S. criminal statutes enumerated in
§120.27 of this subchapter or who are in-
eligible to receive any export licenses
from any agency of the U.S. Govern-
ment, subject to a narrowly defined
statutory exception. This provision es-
tablishes a presumption of denial for 1i-
censes or other approvals involving
such persons. This presumption is ap-
plied by the Directorate of Defense
Trade Controls to all persons convicted
or deemed ineligible in this manner
since the effective date of the Arms Ex-
port Control Act (Public Law 94-329; 90
Stat. 729) (June 30, 1976).

(b) Policy. An exception to the policy
of the Department of State to deny ap-
plications for licenses or other approv-
als that involve persons described in
paragraph (a) of this section shall not
be considered unless there are extraor-
dinary circumstances surrounding the
conviction or ineligibility to export,
and only if the applicant demonstrates,
to the satisfaction of the Assistant
Secretary of State for Political-Mili-
tary Affairs, that the applicant has
taken appropriate steps to mitigate
any law enforcement and other legiti-
mate concerns, and to deal with the
causes that resulted in the conviction,

594



		Superintendent of Documents
	2016-07-06T10:18:12-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




